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E TEIN. CUS & P,
ATTORNEYS AT LAW

585 BOYLSTOW STREET, SUITE 400
BOSTON, MASSACHUSETTS 02116

Telephone: (617) 236-4090
Facsimile: {617) 236-4339

E-Mail: kkimmgl]@bck,ggm
www.hek.com
DATE: October 19, 2005 CLIEMT/CASE MN{x: JOAR
T, US EPA, Clerk of the Roard FACSIMILE NO: 202.233.0121

FROM: Kenneth L. Kimenell

COMMENTS:  Please ses the atisched filing. Thank you.

NUMBER OF PAGES (INCLUDING COVER SHEET}) BEING TRANSMITTED: 6

PLEASE CALL {617) 2364080 I ALL PAGES ARE NOT RECEIVED,
-

STATEMENT OF CONFIDENTIALITY

This facsimile transmission contains information from the law firm of Bernsiein, Cushner &
Kimmell, P.C. The information contained is confidentiol and/vr privileged, and it is intended
only for the use of the addressee named on the transmittal sheet. Ifyou are not the intended
addressee, pleuse note that any disclasure, copying, distribution or use of this fuxed
information is prohibited. If you receive this fucsimile in error, please notify us at (617} 236-
4090.
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ATTORNEYS AT LAW

Jeftrey M. Bernstein 585 Roylston Sereer, Suite 400 Pacsinile: (617 256-433%
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Burbara Kessner Lupndau
Jonathan 8. Klavens
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VIA FACSIMILE S
ORIGINAL BY FIRST CLASS MAIL _,

United States Environmental Protection Agency

Clevk of the Board, Environmental Appeals Board (MC 11038)
Apel Rios Building

1200 Pennsylvania Avenue, N.W.

‘Waghington, DC 204600004

Re:  City of Marlborough Westerly Wastewater Treatmeni Facility
NEDES No. MAOI00480; Appeal Nos. NPDES 05-05 andf 0509
Town of Maynard Water Pollution Control Fd cility -
NPDES No. MAGI01001; Appeal Nos. NPDES 05-06 and 05-12
Town of Westhorough Wastewater Treatment Plant
NPDES No. MAQ1004]1 2; Appeal Nos. NPDES 05-07 and 05-68

Dear Clerk:

Enclosed for filing please find Motion in Opposition to Stay Proceedings from the
Qrganization for the Assabet River (“OAR™) and Cerfificate of Service.

Thank you for your attention to this filing.

Sincerely,

Kenneth L. Kimmell
KLE/drb
Eneclosures

ge:  Julia Blatt, Organizaiion for the Assabet River
Glenn Haas, Massachusetts Department of Environmental Protection

LACHertsWOARLAL EPA Motion i1 Oppasition to Stay Procesdings | 0-19-03,car.doc

Vermont Cifice; Mountain Stares Office:
PO, Box 205 P£) B 1527
Woodstuek, VT D50D91 Kerchwn, 10 8530
Telephono! (803) 336-2560 Telephone: (238} 727-9734
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BEFORE THE ENVIRONMENTAL AFPEALS BOARD &€
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 2

INRE

City of Marlberough Westerly Wastewater
Treatment Facility
NPDES No. MA0100450
Appeal Nos. NPDES 05-05 and 05-02

Town of Maynard Water Pollution
Contral Facility
NPDES No. MAG101001
Appeal Nos. NPDES 05-06 and G3-12

Town of Westborough Wastewater
Treatment Plant
NPDES No. MA0100412
Appeal Nos, NPDES 05-07 and 05-08

T i e

MOTION IN OPPOSITION TO STAY PROCEEDINGS

The Oreanization for the Assabet River (“OAR'™) hereby opposes the Region’s Motion te
Stay Proceedings for the following reasons:

1. With respect to OAR’s appeal of the Maynard permit, there is o j ustification for
a stay as both QAR and Maynard have declined to participate in mediation. Thus, thero is #o
likelihood that the contested izsues in the Maynard case will be resofved via mediation, as the
key participants ave not invelved in the process.

2, With respect to Marlborough and Westborougl, a1l of the stakeholders in the
permit process (EPA, DEP, the permittees, and OAR) have spent years discussing these permits,
and have been unable to find commeon ground. There is absolutely no reason to expect that a
neutral mediator will find a solution which has evaded all of these knowledgeable parties for all
of these years. Thus, to OAR a stay on this proceeding will do nothing but farestall the
incvitable time when fhe Region must respond to QAR’s Petition, or seek a voluntary remand in
light of the Environmental Appeals Board decision in Cify of Marlborough Fasterly Wastewater
Treatpent Facility, 12 B.AD. ___, NPDES Appeal No. 04«13,

3. For these reasons, the prospect of mediation (which is apparenily a month away
from even beginning and many menths away from being completed) is not a sufficient basis to
impose a stay on (he procecdings. And it is prejudicial, as delay harms fhe river by forestalling
sompliznec with the requistle new permit limits.
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4, That being said, OAR does not oppose an additional extemsion of time for EPA fo
[ile its brief. QAR would not object to an extension of time until November 21 for that purpose,
25 lonig a8 it is clear that the brisfmust be filed by that time absent an actual agreement by all
parties to fariher extend the deadline,

THE ORGANIZATION FOR THE ASSABET RIVER

By its Attorney,

Kenneth L, Kimmell

Bemstein, Cushner & Kimrmell, P.C.
585 Boylston Street, Suite 400
Boston, Massachusetts 02116

Tel. 617-236-4090

Fax 617-236-4339
E-Mail: kkimmell@bek.com

Dated: October ﬁ 2005

FAL Tt A R eposition 1o tXwnsion OAR.doc
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CERTIFICATE OF SERVICE

I certify that T cauged to be served by first class mail a copy of the Motion in Opposition
to Stay Procesdings to: ;

Samir Bukhari, Esq.

Office of Bcosystem Protection

1.8, EPA, Region 1

1 Congress Street Suite 1100 (RAA)
Bosion, MA (2114-2023

James Curiin, Esq.

Water Law Cifice

Qffice of General Counszel

1.5, Environmental Protection Agency
1200 Penmsylvania Avenue, NW
Washington, DC 20430

Donald Anglchart, Esq.
(adsby Hapnah LLP
225 Franklin Street
Bosten, MA 02110

Joseph M. Hamilton, Eeq.

Mirick O'Connell DeMallie & Louges, LLP
100 Front Street

Worcester, MA 01608-1477

David W. Owen

Interim Town Administrator

Office of the Department of Public Works
Municipal Buoilding, 195 Main Street
Maynard, MA 01754

Walter Sokolowski
Department of Public Works
193 Main Strest

Maynard, MA (1754

Dated: Ogtober 19, 2003 %ﬁ Z E i

Kenneth L. Kinimell




